case, I shall not express any opinion in this final decision as
to the merits of Mr. Bimdy's or the company's arguments based
on the contractual provisions of the Labor Agreement.

Another reason the company gives for refusing to let
Mr. Bundy go underground is that it did not want to see him run
the risk of having his health further impaired by working in a
dusty area.  Also the company argues that its exposure to having
to pay black lung benefits would be greater if it allowed
Mr. Bundy to go back underground where he might become subject
to greater lung damage and, therefore, some day might file a
black lung claim for pneumoconiosis which would not have been
filed if Mr. Bundy had continued working as a Part 90 miner.

Mr. Bundy's attorney argues that the company's possible
exposure to paying a black lung claim Is such a speculative argu-
ment that I ought not to entertain it.  I suspect that Mr. Bundy's
attorney Is correct in that contention because I do not believe
that the company's possible exposure to paying a black lung claim
is a valid basis for deciding the issues in this case.

On the other hand, I am greatly concerned about the company's
other argument, which Is that both the 1977 Act and 1969 Act were
promulgated for the purpose of protecting miners1 health and
safety.  Here, as the company points out, we have a situation In
which the complainant is asking the Commission to use the Act for
the purpose of forcing the company to allow him to work in a posi-
tion which could have very definite adverse effects on his health
if he continues to work underground where the concentration of
respirable dust, according to Mr. Williams' and Mr. Esteprs tes-
timony, is never below one milligram per cubic meter of air, ex-
cept perhaps for a single day for a short time, and where there
Is no concentration of respirable dust below one milligram at any
time on an average basis.

In other words, the company's evidence shows beyond any
doubt that the only place the company could place Mr. Bundy at
the present time without exposing him to more than one milligram
of dust would be on the outside of the mine or in a position that
would require him to go only 50 feet inby the portal.  The com-
pany has not monitored any positions which show that a miner
could go more than 50 feet underground without violating the one
milligram requirement in connection with a Part 90 miner.

The legislative history pertaining to section 105(c)(3) is
contained In the Legislative History of Federal Mine Safety and
Health Act of 1977 prepared for the Sub-committee on Labor on the
Committee of Human Resources, U. S. Senate, July, 1978.  I would
like to quote from page 623 of the Legislative History or page 35
of Senate Report No. 95-181, 95th Congress, First Session, May 16,
1977, as follows:

1696below 1.0 milli-
